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based on race or ethnicity, though unconscious decisions may influence perceptions of a 
suspicious person.64

A long history of distrust between law enforcement and minority community mem-
bers suggests that police shooting incidents are indicative of the overall mistreatment of 
African Americans in the community. In the Michael Brown case, for example, Ferguson, a 
suburb of St. Louis, maintains a population of about 21,000, and 70% of the population is 
black. In contrast, the police department has 53 employees, with only 3 black officers. The 
state attorney general issued a report in 2013 that found that Ferguson police stopped and 
arrested black drivers almost twice as often as whites, although they were less likely to find 
contraband among the black drivers.65 Former U.S. attorney general Eric Holder ordered a 
DOJ investigation into the department’s use of force, stops, searches, and arrests and into 
the treatment of jail inmates in the city. Additionally, the New York City Bar Association 
cautioned when interpreting the causal relationship between the number of stops and 
reduction in crime that isolating the effectiveness of one policy from that of another is 
extremely difficult.66 In the New York stop-and-frisk case, the federal court judge ruled that 
the city violated the Fourth and Fourteenth Amendments, finding the department liable for 
racial profiling and unconstitutional stops.

Discretion and Mandatory Arrest Policies
As previously mentioned, police officers have a great deal of discretion. They decide whom 

to pull over in traffic stops, when to issue citations, and when to make arrests. Discretion, 
according to policing expert Jeffery Ross, depends on a variety of contextual factors:

•• Personal disposition styles: A police officer may feel more sympathy for a contrite sus-
pect versus a “smart-mouth.”

•• Situation: An officer may ignore certain less serious criminal activities or avoid mak-
ing an arrest at the end of a shift.

•• Departmental rules: Written or unwritten organizational rules may encourage or dis-
courage the use of discretion by individual officers.67

The use of discretion (or the decision not to act) can 
be positive when police are dealing with vague laws and 
scarce resources.68 In contrast, the improper use of discre-
tion can result in unfair practices and discrimination.

Mandatory arrest policies limit police discretion in 
certain situations. These policies are frequently applied to 
incidents involving intimate partner violence. Historically, 
domestic violence was seen as a private matter outside 
the purview of law enforcement. Changes in how inti-
mate partner violence is viewed resulted in many jurisdic-
tions’ passing mandatory arrest laws. Thurman v. Torrington 
(1984) promoted some of the movement toward manda-
tory arrests after a court ruling that extended police liabil-
ity to acts of omission, that is, incidents when responding 
officers fail to take action against the primary aggressor. 
Additionally, the court determined that failure to protect 
victims of domestic violence could result in civil litigation 
against the department and the city.

Private Policing
Private policing is a large and lucrative area of law 

enforcement. Billions of dollars a year are spent on private 
security. As city, state, and federal resources dwindled, pri-
vate policing expanded to address personal and company 
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Figure 5.5  n  Use-of-Force Continuum
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mandatory arrest 
policies: Policies that 
limit police discretion in 
certain situations; they 
are frequently applied 
to incidents involving 
domestic violence.

private policing:  
Policing provided by 
private entities. Protection 
is extended to corporate 
executives and other 
high-profile individuals.


